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UNITED STATES BANKRUPTCY COURT
DISTRICT OF CONNECTICUT

BRIDGEPORT DIVISION

In re:

Petitions of GORDON I. MACRAE and G.

JAMES CLEAVER, respectively as the

Joint Provisional Liquidators or as the

Joint Official Liquidators for: 

         Bayou Offshore Master Fund, Ltd.,

         Bayou Offshore Fund A, Ltd.,

         Bayou Offshore Fund B, Ltd.,

         Bayou Offshore Fund C, Ltd.,

         Bayou Offshore Fund D, Ltd.,

         Bayou Offshore Fund E, Ltd., and

         Bayou Offshore Fund F, Ltd.,

                 Debtors in Foreign Proceedings.

In Ancillary Proceedings

Under 

§ 304 of the Bankruptcy

Code:

Case No. 05-51154

Case No. 05-51155

Case No. 05-51156

Case No. 05-51157

Case No. 05-51158

Case No. 05-51159

Case No. 05-51160

ORDER FOR PRELIMINARY INJUNCTION 

AND GRANTING OF PETITIONS UNDER SECTION 304

Upon consideration of the Verified Petition in Support of the

Commencement of a Case Ancillary to a Foreign Proceeding Pursuant

to Section 304 of the Bankruptcy Code and For a Preliminary Injunction

Under Section 304(b) of the Bankruptcy Code (the “Petitions”) filed on

September 9, 2005, and the Order to Show Cause with Respect to

Temporary Restraining Order and For Preliminary Injunction (the

“Show Cause Orders”) entered on September 9, 2005, with respect to

each of (a) Bayou Offshore Master Fund, Ltd., an exempted limited
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company (“ELC”) organized and incorporated under the laws of the

Cayman Islands (the “Master Fund”), (b) Bayou Offshore Fund A, Ltd., an

ELC organized and incorporated under laws of the Cayman Islands (“Fund

A”), (c) Bayou Offshore Fund B, Ltd., an ELC organized and incorporated

under laws of the Cayman Islands (“Fund B”), and (d) Bayou Offshore Fund C,

Ltd., an ELC organized and incorporated under laws of the Cayman

Islands (“Fund C”, and together with the Master Fund, Fund A, and Fund

B, the “First Group of Funds”), and with respect to each of (x) Bayou

Offshore Fund D, Ltd., an ELC organized and incorporated under laws of

the Cayman Islands (“Fund D”), (y) Bayou Offshore Fund E, Ltd., an ELC

organized and incorporated under laws of the Cayman Islands (“Fund E”),

and (z) Bayou Offshore Fund F, Ltd., an ELC organized and incorporated

under laws of the Cayman Islands (“Fund F”, and together with Fund D

and Fund E, the “Second Group of Funds”) (the First Group of Funds and

the Second Group of Funds collectively constituting the “Funds”),

pursuant to Fed. R. Bankr. P. Rule 7065, Fed. R. Civ. P. Rule 65 and

sections 105 and 304(b) of title 11 of the U.S. Code (the “Bankruptcy

Code”), and the Court having considered and reviewed the Petitioners’

Memorandum of Points and Authorities in Support of Petitions And
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Application for an Order to Show Cause submitted on September 9,

2005, the Affidavit of Publication filed on September 16, 2005, the

Affidavits of Return of Summons filed on September 22, 2005, the

several Orders of the Grand Court of the Cayman Islands (the “Grand

Court”) respectively dated September 2, 2005 or September 8, 2005,

appointing and/or recognizing Gordon I. MacRae and G. James Cleaver

(the “Petitioners”), as Joint Provisional Liquidators (the “JPLs”) of the

Funds in the First Group of Funds and as Joint Official Liquidators

(“Liquidators”) of the Funds in the Second Group of Funds (as annexed

to the Petitions, collectively the “Grand Court Orders”) (such

proceedings before the Grand Court collectively constituting the

“Cayman Proceedings”), and based upon the testimony, evidence and

arguments of counsel submitted and presented at the hearing held by

the Court on October 5, 2005, including the submissions of counsel

regarding (i) the resolution of the Objection to Request for Preliminary

Injunction served on the Court and Petitioners by ERF Hedge Fund, LLC

(“ERF”), (ii) the resolution of the Motion to Dismiss for Lack of Venue

and Memorandum in Support of Motion to Dismiss or In Opposition to

Petitioners’ Application for Preliminary Injunction filed by Silver Creek
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Capital Management LLC and Silver Creek Long/Short Holdings L.L.C.

(together, “Silver Creek”), and (iii) the inclusion of carve-out language

herein sought by ERF, Silver Creek or other parties relating to actions

initiated by the Arizona Attorney General’s Office, the U. S. Attorney

for the Southern District of New York and the Securities & Exchange

Commission, the Court makes the following findings of facts and

conclusions of law:

1) The Court has jurisdiction over these matters under, inter

alia, 11 U.S.C. § 304.

2) Venue is proper before this Court pursuant to 28 U.S.C. §

1410.

3) Notice and/or service respectively of the Petitions and the

Show Cause Orders was proper, appropriate and sufficient

under the circumstances.

4) The First Group of Funds is subject to court-supervised

winding-up proceedings in the Cayman Islands.  In

furtherance of these proceedings, Petitioners, Gordon I.

MacRae and G. James Cleaver, have been appointed JPLs

by order of the Grand Court dated September 2, 2005.

5) The voluntary liquidation of the Second Group of Funds was

initiated by special resolution of the holder of the shares of

the Second Group of Funds effectuating an appointment of

the Petitioners, Gordon I MacRae and G. James Cleaver, as

Liquidators of the Second Group of Funds on September 5,

2001.  By order of the Grand Court dated September 8,

2005, the liquidations of the Second Group of Funds were

brought under the Grand Court’s supervision and the
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appointments of MacRae and Cleaver as Joint Official

Liquidators were effectuated.

6) Gordon I. MacRae and G. James Cleaver are “foreign

representatives” of the Funds and the Cayman Proceedings

are “foreign proceedings” - all within the meaning of

sections 101(23), 101(24) and 304 of the Bankruptcy Code.

7) The factors set forth in section 304(c)(1)-(5) of the

Bankruptcy Code weigh in favor of granting ancillary relief.

Accordingly, the Court concludes that ancillary relief under

section 304 of the Bankruptcy Code is appropriate under

the circumstances. 

8) Subject to carve-outs with respect to the Arizona Attorney

General’s Office, the U. S. Attorney for the Southern District

of New York and the Securities & Exchange Commission, the

commencement or continuation of any judicial, arbitral,

administrative, or regulatory action or proceeding involving

the Funds, or any property in which the Funds have an

interest, or any proceeds thereof, or the withdrawal from,

setting-off against, or other application of property,

including funds or other property in any account, in which

the Funds have an interest, in the United States, should be

enjoined pursuant to section 304(b) of the Bankruptcy Code

to permit expeditious and economical administration of the

Funds’ affairs in aid of the pending proceedings brought

under Cayman Islands law, and the relief requested will not

cause hardships to the parties that are not outweighed by

the benefits;

9) Subject to carve-outs with respect to the Arizona Attorney

General’s Office, the U. S. Attorney for the Southern District

of New York and the Securities & Exchange Commission, it

appears to the Court that unless a preliminary injunction is

issued one or more parties-in-interest may commence or

continue the prosecution of judicial, arbitral, administrative,

or regulatory actions or proceedings involving the Funds, or
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property in which the Funds have an interest, or proceeds

thereof, and/or seek to retain assets of the Funds, and/or

withdraw from, set-off against, or otherwise apply property,

including funds or other property in accounts, in which the

Funds have an interest, in the United States, thereby

interfering with, and causing harm to, Petitioners’ efforts to

administer the Funds’ affairs and, as a result, the

Petitioners will suffer immediate and irreparable injury for

which they will have no adequate remedy at law; and

10) The interest of the public will be served by this Court’s

granting of the relief requested by the Petitioners.

Based upon the foregoing, it is

ORDERED that the Petitions under section 304 of the Bankruptcy

Code, with respect to each and all of the Funds, are hereby granted,

and it is further

ORDERED that a Preliminary Injunction is hereby issued:

(a) Except as set forth in Carve Out 1 below,

enjoining all persons and entities from (i) taking any

action to obtain possession of or exercise control over

the books, records and property of the Funds in the

United States; (ii) taking any action to create, perfect or

enforce any lien against the Funds or their property in the

United States; (iii) transferring, relinquishing or disposing

of any property of the Funds in the United States; (iv)

commencing or continuing any action or other legal

proceeding against the Funds, or any of their property in

the United States, and seeking discovery of any nature

(except with respect to discovery related to affirmative

claims being brought by the Funds) against the Funds

without first seeking and receiving permission by the

Grand Court in the Cayman Proceedings; and (v) enforcing
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any judicial, quasi-judicial, administrative or regulatory

judgment, assessment or order or arbitration award

against the Funds, and commencing or continuing any act

or action or other legal proceeding or any counterclaim to

create, perfect or enforce any lien, attachment,

garnishment, setoff or other claim against the Funds, or

any of their property in the United States;

(b) Except as set forth in Carve-Out 1 and 2

below, requiring all persons or entities in possession,

custody or control of the books, records and property

of the Funds, or the proceeds thereof, in this district,

to turn over and account to Petitioners for such books,

records, property or proceeds.  Consistent with Carve-

Out 1 below, it is understood that the Liquidators will

assert affirmative claims, through a claims process,

through initiation of litigation, or through other such

process, with respect to the Seized Funds (as defined

below) and other allegedly commingled assets and/or

proceeds held or controlled by Bayou Management,

LLC, Bayou Securities and/or any related Bayou

onshore entities, or any Trustee or Receiver appointed

with respect to those entities or such assets;

    

Carve-Out 1:

PROVIDED, HOWEVER, that with respect to subsections

(a) and (b) above, the injunctive and turn-over relief granted

herein shall not enjoin the proceedings of (i) the Arizona

Attorney General in Case No. CV 2005-008698 pending in

the Supreme Court of Arizona in and for the County of

Maricopa (the “Arizona Forfeiture Action”), (ii) the United

States Attorney for the Southern District of New York in

Civil Action No. 05-Civ-7722 currently pending in the United

States District Court in the Southern District of New York

(the “U.S. Forfeiture Action”) and in Criminal Actions 05-CR-

1036 (CM) and 05-CR-1039 (SCR) currently pending in the
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United States District Court for the Southern District of New

York, and any other civil or criminal action brought by the

United States Attorney for the Southern District of New

York, or (iii) any actions initiated by the Securities

Exchange and Commission, or any state securities

regulator or law enforcement agency (collectively,

“Regulatory Actions”).  It is not the intent or scope of this

Order to effect the disposition of the $100,010,673.68

(“Seized Funds”) presently subject to the Arizona Forfeiture

Action.  As to the Seized Funds, the Petitioners are

authorized under Cayman law to make claims on behalf of

the Funds, and the injunctive provisions set forth in

subsection (a) hereof shall be in full force and effect as to

any and all individuals or entities asserting claims against

these monies vis-à-vis their status as investors or creditors

of the Funds;

Carve-Out 2:

FURTHER, with respect to the Objection of ERF, it is

not the intent of this Order to require the turnover or an

accounting of the 2004 redemption-based distribution to

ERF.  The Petitioners reserve the right to challenge this

transaction through further actions within these Ancillary

Proceedings under section 304 of the Bankruptcy Code

and/or the Cayman Proceedings, and ERF reserves its right

to challenge such future actions;

Carve-Out 3:

FURTHER PROVIDED, HOWEVER, that nothing in this

order shall be interpreted to prohibit the commencement or

prosecution of any claims against any Bayou onshore

entity, Samuel Israel III, Daniel Marino or persons acting as

agents for or in concert with them, and to the extent that

the Petitioners assert an affirmative claim with respect to

any property held in the name of or on behalf of any Bayou

onshore entities or in any Regulatory Actions, nothing in this
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order shall preclude all lawful discovery permitted in such

actions including, but not limited to, discovery from the

Funds.

(c) Requiring creditors of the Funds and all other

persons or entities that have a claim of any nature or

source against any of the Funds and who are a party to

any action or other legal proceeding (including, without

limitation, arbitration, or any judicial, quasi-judicial,

administrative or regulatory action, proceeding or process

whatsoever, except for these Ancillary Proceedings

under section 304 of the Bankruptcy Code and any

SEC action) which is pending in the United States in

which any of the Funds are or were named as a party,

or as a result of which a liability of the Funds may be

established, to place Petitioners’ United States

counsel, Diamond McCarthy Taylor Finley & Lee, L.L.P.

(Attn:  Arley D. Finley, III), 6504 Bridgepoint Parkway,

Suite 400, Austin, Texas 78730 and Cayman Islands

counsel, Maples and Calder (Attn: Aristos Galatopoulos,

PO Box 309GT, Ugland House, South Church Street,

George Town, Grand Cayman, Cayman Islands), on the

master service list of any such action or other legal

proceeding and to take such other steps as may be

necessary to ensure that such counsel receive (i)

copies of any and all documents served by the parties

to such action or other legal proceeding or issued by

the court, arbitrator, administrator, regulator or similar

official having jurisdiction over such action or legal

proceeding, and (ii) any and all correspondence, or

other documents circulated to parties named in the

master service list; and

(d) Enjoining and restraining all persons and

entities (including all creditors of the Funds, and

anyone acting on their behalf) from taking any action

and/or engaging in any efforts to collect any amounts

due, in the United States, including, but not limited to,
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sending a notice of default or notice of acceleration

as a result of the commencement of these Ancillary

Proceedings under section 304 of the Bankruptcy

Code or the Cayman Proceedings. 

Dated: October 5, 2005.
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